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18 September 2023

FREEDOM OF INFORMATION – DECISION NOTICE

Dear Requester
FOI Reference Number: 71418

I refer to your email of 18 August 2023 requesting information in relation to primary care rebate schemes.

I can confirm on behalf of NHS Lincolnshire Integrated Care Board (ICB) and in accordance with S.1 (1) of the Freedom of Information Act 2000 (FOIA) that we do hold some of the information that you have requested. A response to each element of your request is detailed below.
Please can you provide the product names with start and finish dates of all your agreed primary care rebates
	Pharmaceutical Company
	Rebate name
	Start Date
	Contract End Date

	Ethypharm UK Ltd (was DB Ashbourne Ltd)
	Fencino
	NHS Lincs ICB - 01.07.22
	n/a

	Aspire Pharma Ltd
	Biquelle XL
	NHS Lincs ICB - 01.07.22
	Expires end March 2024

	Ethypharm  
	Pipexus
	NHS Lincs ICB - 01.07.22
	n/a

	Chiesi Limited
	Clenil Modulite Primary Care Rebate Scheme
	NHS Lincs ICB - 01.07.22
	Expires end Feb-24

	Flynn Pharma
	Slenyto
	NHS Lincs ICB - 01.07.22
	
Expires end Oct-23

	Cheisi
	Fostair NEXThaler
	NHS Lincs ICB - 01.07.22
	n/a 

	Cheisi
	Fostair pMDI
	NHS Lincs ICB - 01.07.22
	n/a

	MeRck
	Glucophage SR
	NHS Lincs
01.04.23
	expires 31st March 2025

	Abbott
	FreeStyle Libre
	NHS Lincs 01.07.2023
	Expires 30th June 2025

	NHS National Procurement Framework
	Direct Oral Anti-Coagulants
	01.02.2022
	Expires 31st March 2024


Please can you advise the level of discount for each agreement
This information is withheld from disclosure by virtue of the exemption set at section 43(2) of the Act.
Section 43(2) – commercial interests
Section 43(2) is a prejudice-based exemption and, as such, we are required to assess both the prejudice test and the public interest test in withholding this information against that of its release. 
When assessing the prejudice test, we need to demonstrate that there would be an impact on the commercial interests of the ICB or a third party should this information be released. To provide the level of discount would impact on the commercial interests of both the providers and the ICB. This is because the ICB’s pricing structure would be made publicly available and hinder any future negotiations. It would also reveal any specifically negotiated discounts. 
Any disclosure at this time by the ICB would in future discourage the provision of commercially sensitive information necessary to respond properly to the ICB’s ‘Invitation To Tender’ and would be likely to affect and undermine the ICB’s position in any future procurement process or negotiations. Ultimately civil action could be taken against the ICB should information be disclosed that adversely affects the commercial interests of current and/or future suppliers.
We are also required to conduct the public interest test, which assesses whether releasing the information would be in the public interest despite the prejudice test being satisfied. It is important to bear in mind that any disclosure under the FOI Act is a disclosure to the public at large and not just to the applicant. We recognise that there is a general public interest in our being open and transparent. However, we do not believe that this public interest is served in disclosure for the damage that would be caused as outlined above.  Disclosure would impact severely on the ICB’s ability to get best value for money from the public purse.
Therefore, we consider that releasing this information would not be in the public interest, as the public interest does not outweigh the prejudice as set out above.
and if any of your agreed rebates are conditional on achieving increased volumes/ market shares?
Yes, however not conditional and for increased volumes only. 
I would also like to request the process of how you review and evaluate the rebates presented to you and whether the ICB indicates a preference of a rebated product over a comparable non-rebated product to clinicians?
Please can you also provide a copy of your most up to date primary care rebate policy.
Public Interest Test
The information sought in this question is exempt at this time by virtue of the exemption set at Section 22(1)
Section 22(1) provides that
1. Information is exempt if
a) The information is held by a public authority with a view to its publication, by the authority or any other person, at some future date (whether determined or not).
b) It is reasonable in all circumstances that the information should be withheld from disclosure until the date referred to in paragraph a).

It is recognised that there is a public interest in transparency being demonstrated by releasing the information within this response. However, the ICB believes that transparency would also be achieved by the pre-planned publication of this information.  This is due to be published in the next few months. 
There is also a recognised public interest in the ICB providing information held that falls within the scope of a FOIA request as quickly as possible, however this needs to be balanced, taking into consideration the following points.
· The ICB considers the most important public interest in withholding the disclosure currently is due to ensuring the maximum cost effectiveness to public funds. Providing this information in response to a FOIA request is not the most cost-effective way of placing this information in the public domain given that there is an intention for it to be published soon.  To assess and process the information now in response to a FOIA request would be a duplication of effort and work resulting in an unnecessary expense to public funds
· The release of this information could result in members of the public drawing false conclusions from unapproved, incomplete and/or inaccurate information being disclosed at this time.  To publish this information now could effectively give a false picture should the position change, especially in the current constantly changing health climate
· To disclose this information now would most likely result in inaccurate information still being in circulation once a final position is published which would be confusing and 
The ICB has determined that on balance it is reasonable at this time to withhold the information from disclosure until the future publication of the information, as detailed above, and that the public interest in favour of maintaining the exemption outweighs the public interest in disclosure due to the persuasive arguments detailed above.  The policy which will include information on the process, review and evaluation will be published on the following website:
Home :: Lincolnshire Prescribing and Clinical Effectiveness (lincolnshire-pacef.nhs.uk) 

I hope that this answers your queries with the information we currently hold, but if I can be of any further assistance please do not hesitate to contact me. 
 
If you are dissatisfied with the handling of your request, you have the right to ask for an internal review. Internal review requests should be submitted within two months of the date of receipt of the response to your original letter and should be addressed to

Arden & GEM Greater East Midlands Commissioning Support Unit
FOI TEAM/Corporate Communications Team
1st Floor, St John’s House
East Street
Leicester
LE1 6NB

If you are not content with the outcome of your complaint, you may apply directly to the Information Commissioner for a decision. Generally, the ICO cannot make a decision unless you have exhausted the complaints procedure provided the ICB.

The Information Commissioner can be contacted at: telephone 0303 123 1113, 
email icocasework@ico.org.uk and https://ico.org.uk/global/contact-us/ 

Under the terms of the Open Government Licence, you may use and re-use the information provided within this response (not including logos or photographs), free of charge in any format or medium; unless identified as another party’s copyright.
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3/ 

Yours faithfully

Lindsay Parker
Senior Freedom of Information Officer

On behalf of 
NHS Lincolnshire ICB

Dr Gerry McSorley, Acting ICB Chair and Mr John Turner, Chief Executive
www.lincolnshire.icb.nhs.uk
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